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EDITORIAL NOTES. 


Another administration has come into power at Washington 
without any undue excitement, and without any visible change in 
the prospects of the country as to its material prosperity, or its 
influence among other nations of mankind. Our constitutional 
machinery is so well oiled that the people submit decorously and as 
a matter of course to a change in the head of the government. This 
is as it ought to be. What ultimately may be the effect among 
ourselves as a people, or in our attitude toward other nations, and 
their attitude to us, cannot be foreseen. Some things will prob- 
ably be for the better and some things the reverse; it will depend 
much upon the attitude of the new Congress toward President 
Wilson and his various pet plans. We hope that one of the first 
things the new President will do will be to recognize the Republic 
of China as one of the family of nations. It has long been inexpli- 
cable why the last administration declined to give the encouragement 
to this new Republic, which was certainly warranted by all previous 
rules of national comity. The old Empire of China has passed away 
beyond recall and the new Republic should have been heartily wel- 
comed and recognized as a Republic a year ago. Another thing 
we hope will be undone speedily and that is the act of the Congress 
in the session of last summer, which provided practically for annulling 
the treaty between the United States and England as to the Panama 
Canal tolls. That act, called “An act to provide for the administra- 
tion of the Panama Canal,” was well stated by Senator Root to have 
“caused a painful impression throughout the world that the United 
States was seeking a special advantage for itself in what is believed 
to be a violation of the obligations of the treaty.” Newspaper ac- 
counts were at the time generally adverse to the position taken by 
Congress, and neither the press nor the public at large has altered its 
opinion as to the merits of the question. If the Congress will not 
speedily repeal that act, then it is in honor bound to submit to ar- 
bitration concerning what has become a controversy between this 
nation and England, and, in fact, between this nation and other 
nations, because all are interested. Aside from the immorality of 
setting aside the treaty, there is every reason, why there should be 
no remission of tolls to an already prosperous coast-wise shipping. 
If Congress is to do anything for commerce, it must do it where 
it is needed, and that is by assisting American deep-sea shipping. 





66 THE NEW JERSBY LAW JOURNAL. 


The reconstruction of our merchant marine ought to be imperative. 
The assistance to coast-wise steamship companies alone is not needed, 
and seems to have been intended to prevent the Federal aid which 
ought to be forthcoming, for the building up of passenger and mer- 
chant ships between the United States and Europe. It is a disgrace 
to us that all the passenger traffic to Europe is in foreign ships. 
There is no competition to speak of in our coast-wise trade, and, on 
the other hand, there are no signs that Americans are yet waking 
up to the importance of encouraging American-built ships between 
America and other continents. Another thing we hope the new ad- 
ministration will look after promptly is such an amendment to the 
Parcel Post law as will make it convenient and sensible. The zone 
system must be abolished, as must the stamps of a special design. 
There is no reason why there should not be a flat rate and the use 
of ordinary stamps for packages of all kinds that are lawfully sent 
through the mail. The fact that, even with the ridiculous zone system, 
the Parcel Post has proven a success, is sufficient proof that, with 
the abrogation of present unnecessary regulations, it will be thor- 
oughly popular and bring in enough revenue to the government to be 
self-supporting. 





There was held in Plainfield, in February, the 12th annual meet- 
ing of what is called the New Jersey Conference of Charities and 


Correction. It was an extraordinary meeting in at least two partic- 
ulars: the attendance was far larger than at any previous conference, 
there being hundreds present from all parts of the state, and the 
subjects discussed were upon so high a plane and elaborated with 
such keenness of appreciation of the present situation of our criminal 
laws and the need of reforms in them, that those who attended felt 
an enthusiasm for the better handling of criminals and detectives 
such as is bound to show itself in future results. All the addresses 
were worthy of reproduction in permanent printed form. We con- 
fess to have taken special interest in the experience narrated by 
the Superintendent of the Ohio Penitentiary. His face and his words, 
as well as his evident experience, indicated as soon as he began to 
speak that he had mastered the problem of taking care of young 
criminals, as well as of a large percentage of older ones, who need not 
so much to be punished, in the old-fashioned sense, as to be reformed. 
Like others who had looked thoroughly into the subject, he was 
opposed to the ordinary jails, which are kept up by most of the coun- 
ties of the country, and which all agreed were, with the idleness and 
bad associations incident to them, hotbeds of criminal instincts 
and never reformatories. The common jail will have to go and it 
cannot go too soon. Houses of detention there must be, but not 
jails to which men convicted of all sorts of misdemeanors, some of 
which are trifling, are to be committed for “punishment.” The sub- 
ject is one we cannot take up now in a brief way, but we certainly 
shall return to it and urge that New Jersey shall put herself into 
the forefront instead of keeping herself so much in the rear in 
the matter of penal conditions. 





EDITORIAL NOTES. 


It comes pretty high sometimes for newspapers to make errors 
even without any intentions to harm anybody. In 1902 a merchant 
absconded from Newark to escape arrest for, as was alleged, 
swindling some of the banks of the city, and at the time it was 
reported that a woman had eloped with him. In 1908 he was ar- 
rested in the far West, and then there came corroboration of the state- 
ment that he had a woman companion at the time of his flight. This 
woman was named in the dispatches concerning the arrest as a Mrs. 
G., of a certain number, certain avenue, Newark. Naturally the 
Newark newspapers, finding in the directory and perhaps by inquiry, 
that a Mrs. G. had lived on the avenue in question, but at a num- 
ber “436” instead of “426” as telegraphed, published her name. On 
being notified that there was a mistake and that the “436” lady was 
another Mrs. G., corrections were made and expressions of regret that 
it had caused the “436” Mrs. G. and her family embarrassment. 
Nevertheless the injured Mrs. G. brought suit against the “Evening 
News,” which, after a verdict in her favor, that newspaper finally 
settled for $6,500. The “Sunday Call,” being also sued for $20,000 
damages, had a verdict rendered against it last month of $4,296.25. 
There are suits still pending against the New York “Sun” and 
“American” for the same matter, and, if the average of verdicts for 
plaintiff is kept up, it may be the plaintiff may become richer by 
some $20,000 or more for the mistake. 





Whatever one may think of the jury system, we cannot con- 
ceive of attorneys supposing that, in order to attack the verdict of 
a jury, they simply need to procure a rule permitting individual jurors 
to be examined before an authorized commissioner as to what went on 
in the jury room, or how they came to convict the defendant. But 
such an attempt was made in New York City recently in a case 
where three men were convicted of conspiracy to defraud the city. 
After the conviction counsel for defendants endeavored to subpoena 
the jurors to take their depositions in an effort to secure data which 
should add weight to their argument for a new trial! The Judge 
speedily set aside a rule (which must have been improvidently 
entered) permitting subpoenas to issue, and said: “It is conceded 
that under this rule the defendants propose to call the members 
of the jury that convicted them, and to subject them to examination. 
The jury is a constitutional tribunal, and in importance well com- 
pares with any court in the Commonwealth. Indeed, it is a part of 
the court. That courts and juries may be guilty of misconduct is 
true, but that a convicted defendant can, as a matter of course, open 
an inquisition in order to attack the character and proceedings of 
the tribunal, is a proposition entirely inadmissible. For its delib- 
erations and opinions the jury is not responsible even to the court. 
It is only when the jury has been guilty of misconduct that the court 
has a right to intervene. In such an event the proceedings ought to 
be carried on with due gravity and solemnit¥, and should be under 
the supervision of the court and in its presence. To permit counsel 
for a convicted defendant to select his notary, and to bring the jury 
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before that notary, and subject the members of it to inquisitorial 
terrorism, would be to strike a blow at the jury system which would 
probably end in its downfall.” 





What might happen in New Jersey if prisoners, whether men or 
women, should defy the authorities by undertaking what is called in 
England a “hunger strike,” may readily be foreseen. The convict 
would die and the government would continue to live! Why it :s 
that in England the authorities seem to feel that a “hunger strike” 
on the part of those suffragettes who, accepting full respgmsibility 
for their criminality, burn down and dynamite buildings, smash 
windows, and otherwise, by force of brickbats and bombs, subvert 
society and law, we cannot undertake to suggest. From an American 
point of view the death of those who want to go on a hunger strike 
would not prove to be a national loss. Of course there are laws 
against suicide, but there is a great difference between trying a 
reasonable way to prevent suicide and turning criminals loose because 
of threats that they will put an end to their life, if imprisoned as 


they deserve. 





The Supreme court of this state has sustained the validity of the 
Employers’ Liability Law, as we expected it would. The contention 


that the law violated the 14th Amendment of the Federal Consti- 
tution always seemed to us far fetched, and also the other contention 
that the State Constitution was violated because in all cases jury 
trial was not authorized. It has long been understood that the 
right of a jury trial is not an absolute right, but one that may 
be made the subject of waiver. ‘The courts no longer continue much 
of a preachment upon the misunderstood “inviolability” of the right 
to a jury. The opinion was written by Mr. Justice Trenchard, and 
concurred in by Justices Parker and Minturn,and was filed on lebruary 
26. In the case of Sexton v. Newark District Telephone Co., the court 
upheld the judgment obtained in the Essex Common Pleas rendered 
by Judge Martin, December 4, 1911, and fully reported in 34 N. J. 
L. J., p. 368, and 35 N. J. L. J., p. 8. The question of whether the 
report of the newspaper is privileged so that he may plead his 
privilege in refusing to testify before a grand jury as to the source 
of his information upon which was based an article bearing upon 
alleged graft in municipal affairs was decided by the court in the 
negative. The opinion written by Mr. Justice Kalisch said that the 
reporter had pleaded a privilege “which finds no countenance in law.” 
An opinion was also filed by Mr. Justice Bergen afhrming the con- 
viction of Kuehnle, a wealthy political leader of Atlantic City, on 
the charge of misdemeanor. ‘The trial court had imposed a sentence 
of one year’s imprisonment and the payment of a fine of $1,000 for 
defendant’s being interested while a member of the board of water 
commissioners of Atlantic City in a large paving contract. He had 
contested the legality of the action of the trial court in disqualifying 
the sheriff and appointing elisors who drew the grand jury that re- 
turned the indictment. The Supreme court, in disposing of this con- 
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tention, did so upon the opinion of the Errors and Appeals in the 
Zeller case, wherein the validity of an elisor grand jury was fully 
upheld. 





Vice-Chancellor Lindley M. Garrison, of Jersey City, has entered 
President Wilson’s cabinet as Secretary of War. This leaves a 
vacancy on the Bench which will doubtless be filled by the Chan- 
cellor by the appointment of a South Jersey lawyer. In the mean- 
time, the Legislature has passed and the Governor has signed the 
bill authorizing the appointment of still another Vice-Chancellor, 
and, as soon as the law went into effect, Chancellor Walker appointed 
to this newly-created position Mr. John H. Backes, of Trenton. Vice- 
Chancellor Backes took the oath of office without delay, and since 
then it has been announced that he will sit regularly in Trenton to 
hear both motions and arguments. The cases already referred to 
Vice-Chancellor Lewis and set down for trial by him will be trans- 
ferred to the new Vice-Chancellor. Vice-Chancellor Lewis, how- 
ever, will conduct adjourned trials. Vice-Chancellor Lewis will sit 
in Jersey City to hear cases in the place of Vice-Chancellor Garrison, 
and he will also hear motions in Jersey City Monday morning. Ar- 
rangements have been made, by which Vice-Chancellor Backes will 
be given a room in the new wing of the state library. Thus will 
make available at the state house, at all times, a Vice-Chancellor, 
who may be reached for emergency business. The new Vice-Chan- 
cellor was born in Trenton, Aug. 18, 1863, and was admitted as at- 


‘torney November, 1884, and as counselor November, 1888. He has 
been prominent at the Mercer county Bar for several years past; has 
participated in a number of state investigations, and has acted as the 
legal advisor of various committees named by the Legislature to 
probe into public affairs. 





THE CASE OF STATE v. MARCUS VAN NESS. 


This interesting case, which arose in Essex county and wherein 
the defendant was indicted and convicted for violating election laws, 
which conviction was affirmed by our state Supreme court in April, 
1912 (35 N. J. L. J. 216), has been disposed of again in the Supreme 
court of the United States through the refusal of Mr. Justice Pitney 
to pass favorably upon the application of the counsel of Van Ness 
to review in that court the decision of Judge Cross dismissing a writ 
of habeas corpus. The decision of Mr, Justice Pitney is embraced 
in a letter to counsel at Newark (to Mr. Lefferts, representing Van 
Ness, and Mr. Lehlbach, assistant prosecutor, which is as follows, 
and which we print as useful for reference: 

“In the matter of Van Ness v. Monahan, sheriff of Essex county, 
| have concluded to deny the application of Mr. Lefferts for the al- 
lowance of an appeal or a certificate that there is probable cause for 
such allowance, sought in order to review in the Supreme court of 
the United States the decision of Judge Cross in the United States 
lvistrict court for the District of New Jersey dismissing the writ of 
habeas corpus and remanding Van Ness to the custody of the sheriff. 
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“The application is made under the act of March 10, 1908, Chap. 76 ; 
35 Stat. 40; U. S. Comp. Stat., Supp. 1911, p. 255; and the allowance 
is by no means a matter of course. 

“The contention that the action of the courts of New Jersey in 
affirming the conviction of Van Ness-—notwithstanding the mistrial 
occasioned by the unwarranted act of the clerk of the trial court in 
discharging the jury at the first trial without the authority of the 
court and without the consent of the defendant—amounted to a 
denial of due process of law, and therefore a violation of the rights 
of Van Ness under the Fourteenth Amendment, seems to me to be 
entirely untenable. The decision of the Court of Errors and Appeals 
in this case affirming the conviction upon the grounds expressed in 
the opinion delivered by Chief Justice Gummere in the Supreme court. 
which opinion in its turn relied upon a previous decision of the Court 
of Errors and Appeals in Smith and Bennett v. State, 12 Vr. 598, 616, 
seems to me to show that, while the action of the clerk of the trial 
ccurt in dismissing the jury was legally erroneous, the result of that 
error was merely to require that the defendant be again put upon 
trial (which was done), and that the action taken in ordering a 
new trial was in accord with due process of law in the state juris- 
diction. 

“Of course the Fifth Amendment to the (ederal Constitution 
declares: ‘That no person shall be subject for the same offense to 
be put twice in jeopardy of life or limb.’ But it is established by 
numerous decisions of the United States Supreme court that this 
amendment, like all of the first ten amendments to the Federal Con- 
stitution, is not obligatorv upon the governments of the several states, 
nor upon their judicial establishments, but regulates alone the pro- 
ceedings in the [Federal courts. Barron v. Baltimore, 7 Pet. 243: 
Spies v. Illinois, 123 U. S. 131; Brown v. New Jersey, 175 U. S. 172; 
Barrington v. Missouri, 205 U, S. 483. 

“The only case to the contrary to which my attention has been 
called is the decision of Jackson, District Judge, in Ex Parte Glenn, 
111 Fed. 257, and this, I think, is a plainly erroneous decision, Judge 
Jackson having completely overlooked the established rule that the 
Fifth Amendment does not regulate state procedure. 

“Nor did the decision of the New Jersey Court of Appeals have 
the effect of depriving Van Ness of any of his privileges or im- 
munities as a citizen of the United States. As has been repeatedly 
decided, this part of the Fourteenth Amendment relates only to those 
privileges and immunities that arise out of the nature and character 
of the national government or are specifically granted or secured by 
the Federal Constitution. Slaughter House Cases, 16 Wall. 36, 79; 
Twining v. New Jersey, 211 U. S. 78, 97. The Twining case is in- 
structive also upon the question of what is to be deemed ‘due process 
of law’ within the lfourteenth Amendment. See the opinion of Mr. 
Justice Moody, 211 U. S., at p. 100, ete. 

“T am not able to see that the case of the applicant is bettered by 
the application that he made to the trial court after the court of last 
resort had affirmed his conviction. That application was based upon 
Sec. 55 of the Criminal Procedure Act (P. L. 1898, p. 885), as amended 
by P. L. 1908, p. 49; see 2 Comp. Stat. N. J., p. 1838. 
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“State v. Tolla, 73 N. J. Law (44 Vr.) 249, dealt with a case that 
arose previous to the amendment of 1908. The report of the case shows 
that the judgment against Mrs. Tolla had been affirmed by the Court 
of Errors and Appeals, but it also shows that the application for a 
new trial was not found upon anything affecting the validity or 
regularity of the judgment. I remember hearing of the case at 
the time, and my impression is the application for new trial was based 
upon newly discovered evidence. The decision points out, however, 
that the trial court was without power to grant the application be- 
cause the term of court had expired, and that the authority conferred 
by Sec. 55 of the Criminal Procedure Act was expressly limited to 
the term in which iudgment was entered. The amendment of 1908 
does not change the section in this regard. That amendment inserted 
the words ‘at any time, either during the term in which the judgment 
is entered or after the term.’ But this amendment applies not to that 
part of the section that authorizes the granting of a new trial, but only 
to that part which relates to the opening of the judgment for the 
purpose of resentencing the defendant. 

‘The application of Van Ness to the trial court after the affirmance 
of his conviction by the Court of Errors and Appeals was manifestly 
based upon the earlier part of Sec. 55, which is limited as declared in 
the Tolla case, and which remains unaffected by the amendment of 
1908. In short, the trial court was without power to grant the ap- 
plication of Van Ness, because the term in which the judgment was 
entered had expired; even if otherwise it would have had the power 
(which under the New Jersey practice it would not have had) to 
- grant a new trial upon the ground of an alleged error of procedure, 
which error had been relied upon in the former appeals and over- 
ruled by the decision of the court of last resort. 

“Upon careful consideration I am not able to find even legal error 
in the conviction of Van Ness, much less any denial of ‘due process 
of law.’ He was convicted after a regular trial, and that conviction 
has been affirmed after two appeals in the state courts. It seems to 
me that Judge Cross did right in dismissing the writ of habeas corpus, 
and I can see no probable cause for the allowance of an appeal to the 
Supreme Court of the United States.” 





RECENT ORDERS OF PUBLIC UTILITY COMMISSIONERS. 


The Board of Public Utility Commissioners has isstfed an order 
which increases the rate of fare to be charged by what is known as 
the “Johnson Trolley,” operating between Trenton and Princeton. 
Application for permission to charge the increased fares was made 
by former Supreme Court Justice Alfred L. Reed and Sidney L. 
Wright, Receivers of the New Jersey and Pennsylvania Traction 
Company, the Trenton, Lawrenceville and Princeton Railroad Com- 
pany, the Trenton, Lawrenceville and Princeton Extension Railroad 
Company and the Princeton Street Railway Company, these companies 
forming what is commonly known as the “Johnson Troliey System,” 
operating from Trenton to Princeton. Notice was given of the ap- 
plication and a date was set for hearing. Following the hearing and 
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after a consideration of the value of the property and the receipts and 
expenditures of the companies, the Board reached the conclusion that 
the ten cent fare heretofore charged is not sufficient to justify the 
operation of the road under present conditions. The distance is be- 
tween twelve and thirteen miles. In the order the Board fixed three 
fare zones: the average length of each is a trifle more than four 
miles. About midway between Trenton and Princeton is Lawrence- 
ville. Pointing out that a strict adherence to the three-zone scale 
would raise the rates in Lawrenceville and both Trenton and Princeton 
above one hundred per cent., while it would increase the rates for 
the entire trip by only fifty per cent., the Board has ordered the com- 
pany to issue block tickets to be sold at the rate of twelve for a dollar, 
each ticket to be good for a trip between Lawrenceville and either 
Trenton or Princeton. An overlap is established between Eldridge 
Park and Lawrenceville in either direction and within this overlap 
but one fare of five cents per passenger is to be collected of passengers 
traveling between the two stations in question. 

The Board has also issued an order, following hearing, upon the 
complaint of the Postal Telegraph-Cable Company, which directs the 
New York Telephone Company to discontinue the use of the word 
“telegram” as a call word for the Western Union Telegraph Company. 
The order directs the New York Telephone Company to assign to 
the Postal Telgraph-Cable Company and the Western Union Tele- 
graph Company call words as used by other subscribers, and in addi- 
tion thereto to assign the word “Postal” as a call word for the Postal 
Telegraph-Cable Company, and the word “Western Union” as a 
call word for the Western Union Telegraph Company. The order of 
the Board follows closely the order recently made following investiga- 
tion of a similar complaint by the Public Service Commission of New 
York. The order of the New Jersey Commission goes beyond that of 
the New York Commission in that the New York Telephone Company 
is ordered to adopt and enforce a rule, as follows: 

(a) If an inquirer asks of an exchange operator for telephonic 
connection with a telegraph company not subscribing to the exchange, 
the inquirer shall be informed of the fact of such non-subscription, 
and of the telegraph company, or companies, subscribers to said ex- 
change, in the alphabetical order in which the names of such sub- 
scribing telegraph company or companies appear in the printed Tele- 
phone Directory. 

(b) Where an inquiry is made for telephonic connection with a 
designated telegraph company, and said designated telegraph company 
does not or cannot answer with promptitude, the inquirer shall be 
apprised of the situation; and at the inquirer’s request so to do, and 
so only, the exchange operator shall designate the other telegraplr 
company or companies that can be reached through the exchange, 
naming the companies, if more than one, in the order indicated in 
(a) supra. 

(c) Where an inquirer informs the exchange operator of the 
inquirer’s desire to transmit a telegram, but either fails to indicate 
the telegraph company to be employed, or expresses indifference 
thereto, the exchange operator shall desist from directing or advising 
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or designating any particular telegraph company, and shall inform the 
inquirer that the inquirer must designate the telegraph company to 
be employed. The operator shall name the company or companies 
connecting with the exchange, in the same order as designated in (a) 
supra, and shall connect only at the inquirer’s specific designation of 
telegraph company. 





D'ESPARD v. ESSEX FELS. 


(N. J. Supreme Court, before Minturn, J., January, 1913). 
Special Borough Election— Form of Ballot— Publication. 

On certiorari. Argued, by consent, under the statute, before 
Minturn, J.: 

Mr. William M. d’Espard, pro se. 

Messrs. Smith, Mabon & Herr, for defendant. 

MINTURN, J.: The conceded facts are that under the provis- 
ions of Chapter 123 of the Laws of 1910, being amendatory to the 
general Borough act, the borough of Essex Fels undertook by resolu- 
tion of its governing body to call an election for the purpose of ob- 
taining an expression of the popular will of the inhabitants, as to the 
expediency of issuing bonds of the borough for the purchase of a site 
for, and the erection thereon of, a Borough hall for general official 
purposes. ‘The resolution provided that the issue of bonds should 
be limited to $10,000, payable in 30 years, bearing interest at five per 
cent. per annum, and that the propriety of the bond issue should be 
submitted to the voters of the borough at the annual election to be 
held on the 5th day of November, 1912, in accordance with section 41 
(as amended) of the Borough law of the state. 

The clerk of the borough caused copies of the resolution to be 
duly posted in the borough and a copy to be printed in a weekly 
newspaper circulating in the borough. Separate ballots and ballot 
boxes were provided for the election, and fully ninety-five per cent. of 
the voters of the borough expressed their will upon the subject thus 
submitted, with the result that a majority of the voters favored the 
proposed bond issue. 

This writ is intended to question the legality of the issue upon 
two grounds: Ist, That the ballot was not in legal form; and, 2d, 
That there was not a sufficient publication in a newspaper, as requireG 
by law. ' 

It is quite apparent that the provisions of Section 41, as amended 
by P. L. 1910, p. 317, of the Borough act, empowering the issue of 
bonds, is intended to enable the borough council to submit the 
question as to the expediency of the issue to the voters of the bor- 
ough, at an annual or at a special election. Having seen fit to submit 
the question at an annual election, the laws governing the procedure 
of that election must be held to apply. 

The ballot submitted to the voters in this case was in substantial 
compliance with the requirements of Chapter 183 of the Laws of 1911, 
governing the conduct of general elections, excepting that the question 
submitted was not printed at the foot of the géneral election ballot. 
but upon a separate ballot. 
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In any event it may be said that, when the fact clearly appears 
that a statutory provision is entirely directory in character, the es- 
sential purpose of the law has been answered; no claim is made that 
any substantial fraction of the electors have been misled, and to all 
intents and purposes the Legislative scheme has been complied with 
by a substantial expression of the popular will. The mere failure 
of punctilious compliance by a local administrative official entrusted 
with the performance of statutory details of the election law, will 
be held not to subvert the popular will thus practically expressed. 
Fletcher v. Collingwood, 59 Atl. 90; Brown v. Street Lighting Dist., 
41 Vr. 763. 

The general principle upon which such controversies are de- 
termined is thus succintly and authoritively stated: “Statutory pro- 
visions regulating the conduct of public elections, if not made man- 
datory by the express terms of the law, will be construed as so far 
directory that the election will not be nullified by mere irregularities, 
not fraudulently brought about, when the departure from the pre- 
scribed method was not so great as to throw a substantial doubt 
on the result; and where it is not shown that there was any obstacle 
to a fair and free expression of the will of the electors.” Black 
Int. of Stat. 353 and cases cited. 

A practical illustration of the application of this rule by this 
Court is contained in Winters v. Warmolts, 41 Vr. 615, where the 
city clerk of Paterson, in publishing the statutory notice of the elec- 
tion, neglected to include one of the offices to be filled thereat, but, 
it nevertheless appearing that the office thus omitted was filled by a 
full and fair vote of the electors, this Court held the statutory require- 
ment to be merely directory and the election of the candidate, when 
questioned upon quo warranto, to be valid. 

This reasoning is applicable to the two objections raised by this 
prosecutor, for obviously both are based upon alleged informalities, 
or want of compliance by the borough clerk with mere details of pub- 
lication, not essential in themselves to a full and fair expression of 
the popular will upon the subject submitted. 

The fact that the required statutory notice incident to the hold- 
ing of a special election was not given may be conceded if, at the 
same time, it be conceded, as seems to be undisputed here, that the 
statutory notice required for the holding of the general election was 
given. 

Mr. Justice Pitney, in dealing with this question in Brown v. 
Street Lighting Dist. (ubi supra) says: “Special notice when pre- 
scribed by statute is intended for the purpose of greater publicity, 
but the right to hold the election comes from the statute and not 
from the official notice.” And again, p. 767: “The question here is 
whether in face of the fact that the will of the people has been fairly 
expressed the election must be held void by reason of the mere fail- 
ure to give in due season the statutory notice. In our view in this, 
as in all cases of stated public elections, the requirement of notice 
is directory, intended to insure that knowledge of the approaching 
event shall be brought home to all the voters, but not essential to 
the validity of the election.” 
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These views are conclusive upon the questions here presented, 
and the resolution of the borough ordering the issue of the bonds in 
question, as a result of the election, is therefore affirmed. 





GATELY & HURLEY et als. v. DELAWARE AND ATLANTIC TELEGRAPH 
AND TELEPHONE COMPANY. 


(Board of Public Utility Commissioners, Jan., 1913). 
Telephone Rates—Discrimination— Unreasonable Rates. 


ABSTRACT OF DECISION BY THE BOARD. 


The original complaint was filed by Gately & Hurley. Joining with 
them were some twenty-three of the largest commercial, manufactur- 
ing and banking houses in Camden. The testimony taken covered 
not only charges to all complainants, but to all patrons in the 
entire territory of the company in the State. 

The essential issues raised in this case were (1) Unjust Discrimina- 
tion; (2) Absence of a reasonable Classification of service offered; 
(3) Unjust and Unreasonable Rates. 


I. UNJUST DISCRIMINATION. 


Unjust discrimination was alleged to consist in the non-simultan- 
eous termination of all non-standard rates. It was also alleged to exist 
against the County of Camden by reason of the company’s according 
S the city of Camden more favorable rates than to the Sheriff’s of- 

ce. 

“It is held that the particular complainants who had long enjoyed 
preferential rates in comparison with the bulk of consumers on stand- 
ard schedule were in no equitable position to complain that they had 
been first singled out and required to pay the standard rates regularly 
filed with the commission. This is no condonation of the company’s 
failure simultaneously to put the standard rates into force universally. 

It is held that requiring the complainants to pay standard rates 
(which standard rates are higher than the rates long enjoyed by the 
complainants) is not to be construed as an increase of rates, but as 
a standardization of non-standard or unjustly discriminatory rates; 
nor is it to be construed as a change in an “existing classification” of 
rates, but an exscision of what was essentially akin to illegal rebates. 
Consequently the burden of proof cast by the statute on, a public 
utility raising rates or changing on existing classification was not 
applicable to the standardization of the complainants’ rates. 

As regards the complaint of the county of Camden, the company 
contended that there is a disparity of circumstances and conditions in 
that very valuable privileges are accorded to the company by the 
City and not similariy accorded by the County. This contention was 
not rebutted by the County. The County's claim of unjust discrimina- 
tion is therefore dismissed. 


Il. ABSENCE OF REASONABLE CLASSIFICATION OF SERVICE OFFERED. 


The allegation of the absence of a reasondble classification of 
service was based on two contentions: First, that as between large 
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and small users of telephone service, the respective classification of 
service offered was not reasonable. Second, that as between measured 
and unmeasured service outside the city limits, the classification of 
service offered by the company was not reasonable. 

The record disclosed that different rates are quoted for service to 
large and small users respectively. Whether the rates per se are just 
or not is discussed under the third head of the Report. The relative 
fairness of the rates to large and small users was not successfully im- 
pugned by the testimony offered. Apparently the contention that 
the company did no longer quote flat rates for inter-community ser- 
vice hinged on the fact that the annual flat rate covering Philadelphia 
and Camden is no longer quoted by the respondent. So long as the 
annual Camden rate is not successfully attacked, the absence of a 
quoted rate by which the complainant can obtain unlimited service 
to Philadelphia can not be remedied by this Board. Being interstate 
traffic it is held that this Board has no jurisdiction thereover. 


III. UNJUST AND UMREASONABLE RATES. 


Under this caption the valuation of this particular property for 
rate-making purposes, and the more general question of the princi- 
ples underlying such valuations are considered. 

The complainants desired an appraisal of the company’s property 
in Camden, and an inquiry into expenses incurred and revenue received 
in Camden. 

The company contended that these facts, if known, would fur- 
nish no adequate data for a determination of the case, inasmuch as the 
toll and local service are inextricably intertwined. The company 
contended that the inquiry and valuation should be coterminous 
with the company’s property in territory it served; and that a prop- 
er classification of the various cities, towns and districts served with- 
in said territory would allow a determination as to the property of 
rate schedules for each community served. After consultation the 
Board adopted the view presented by the company, and allowed 
the inquiry to cover the entire territory served by the company in 
this State. 

Consequently it is held that “inasmuch as inter-communication 
across distance, irrespective of municipal boundaries, or the availability 
of such service, is of the essence of telephone service, it is either not 
practicable at all or would involve undue and unnecessary delay to 
segregate and isolate service costs within restricted municipal areas.” 

It is also held “that to reach a proper basis on which a reason- 
able return may be earned, the entire property of the system of the 
Delaware and Atlantic Telegraph and Telephone Company inventoried 
will suffice; and that when this information is in possession of the 
soard, data respecting population and class of service required in 
various places will allow a proper fixation of rates for each particular 
locality.” 

The company contended that it was entitled to earn a return upon 
a base which is the sum of the reproduction cost of the physical prop- 
erty, now, plus the cost of establishing the business. Underlying 
all valuations for ratemaking purposes are certain fundamentals. 
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lhe general principles which underlie all just valuations for 
rate-making purposes are simple. These great general underlying 
principles are two in number. The first aims at securing for con- 
sumers generally a prompt and adequate supply at reasonuble rates, 
of those services which they require of public utility companies. To 
insure this end a sufficient incentive must be held out to enterprisers 
and inventors. Such an incentive is the assured prospect of a sufficient 
return upon outlay in supplying service. The first general principle 
is prospective in its reach; it looks to the future. It is comprehen- 
sive in its aim; it is bent on obtaining the adequate supply of com- 
munity wants.” 

The second general underlying principle seeks to conserve the legi- 
timate value of investments in public utility enterprise. It regards 
the past rather than the present, the individual investor rather than 
the community of consumers, It is perfectly consonant with the first 
general principle enunciated. For unless the legitimate value of past 
investments is preserved by rate-making decisions, the effective incen- 
tive for individuals to take similar risks in the future is impaired or 
extinguished. 

In the light of these two general principles, it is held that “a fair 
present day estimate of the capital necessarily and judiciously sunk 
in establishing the business and not thereafter recouped from revenue 
should enter as an element into the base upon which a fair return 
should be allowed. Not to include such part of the outlay or in- 
vestment as is necessarily and judiciously made at the start in con- 
vassing for and enlisting customers, or as is necessarily and wisely 
incurred by reason of foregoing returns during the construction period 
when money is locked up acts to repel future enterprises from similar 
ventures. Not to allow a fair return on such outlay when made is to 
extinguish in part the value of the necessary investment requisite to 
afford service to the community as a whole. The allowance on this 
score must, it is true, be made with circumspection, Living con- 
sumers must not be held in the power of the dead hand stretched forth 
from the grave of fictitious or injudicious investment, Cognizance must 
be taken of the fact that the individual merchant ordinarily calculates 
his percentage of profit on his stock, not on his stock plus the good 
will of his business. Cognizance must be taken also of the fact 
that an estimate of reproduction cost reflects in part the value attribut- 
ed to a mechanism whose end is assumed to be the rendering of 
specific services, and not to become a mere mile of potential junk, But 
when all is said by way of abatement or allowance, it is held that the 
inclusion of a proper estimate for the cost of establishing business, a 
cost quite distinct from the bare structural value of the apparatus 
cannot be gainsaid.” 

The board allowed for cost of establishing the business $797,800. 
For this item the company claimed $1,184,600. 

Apart from estimating an allowance for the cost of establishing the 
business is the value to be put on the physical property for rate-mak- 
ing purposes. One extreme contention is that replacement cost 
now, of the company's property used and useful in supplying service, 
should be taken as the basis. The other extreme contention is that 
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unexpired service value of the company’s property, used and use- 
ful in rendering service, should serve as the basis. A middle ground 
is that replacement cost now minus an allowance for demonstrated 
wear and tear should be taken as the basis. 

It is held that both extremes are likely to be erroneous. To take 
replacement cost now, without any abatement, would be relatively un- 
fair to companies whose tangible property is at present as large in 
value as the tangible property represented by its replacement cost 
now. There is in the latter case a warranty of the judiciousness both 
in time and amount of the investment which is lacking where a large 
accrued depreciation in physical plant exists. 

The contention that only unexpired service value of tangible prop- 
erty should be taken as a basis fails to give proper regard to the unique 
obligation incumbent on a public utility of maintaining a service in 
extent and adequacy equal to what the company holds itself out to 
provide; and this too without improper additions to capital account. 
It is held that, as the company’s “responsibility is measured by a sum 
in excess of the unexpired service value of its tangibles, * * * the 
equitable base upon which it is entitled to a return is in excess of the 
unexpired service value of its apparatus, and approaches as a limit the 
total replacement cost now of its tangible property.” 

As a tentative approach to this basis it is held that an abate- 
ment from replacement cost now, of expired service or wearing value 
ascertained to be due to actual age and wear should be made, “In 
the case at bar, it would make no difference, so far as the disposi- 
tion of the pending case is concerned, which basis for a return is 
chosen. On the basis of reproduction value now, or upon the basis of 
an abatement such as is contemplated in the Knoxville case, or on the 
basis of such deduction as might be calculated upon expired service 
value estimated from life tables, it is demonstrable that the past re- 
turns to this company have not been excessive, unjust or unreason- 
able.” 

It is held, however, that replacement cost now is the proper base on 
which to estimate annual depreciation. It is also held that “from now 
on the utilities will be expected to maintain intact the present value 
of their capital investment. When therefore rates of depreciation are 
estimated in accordance with due and proper allowance therefor as 
provided in the statute, the same standing to the credit of the de- 
preciation reserves will be deducted from the total value of assets to 
ascertain theoretically the base on which utilities be entitled to a fair 
return.” 

As to the rate of return the Commission finds a return of eight per 
cent on the company’s investment to be fairly equitable, when con- 
sideration of all conditions is taken. Especially as this return is to 
cover all such items as bond discount, brokerage or other costs of 
obtaining capital. The company asks for a margin of profit equal to 
ten per cent, until such time as a surplus is accumulated that will as- 
sure a regular 3 per cent margin of profit. 

This is denied. The addition of two per cent is not warranted 
even temporarily. One purpose of an adequate depreciation allowance 
is to secure this very uniformity of net profits which the company 
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desires to put beyond hazard. Where adequate provision is made for 
annual depreciation, unusual outlay in a given year for replacement 
is taken care of, without necessitating a drop in dividends, The techni- 
cal apparatus is still in process of change. The proper allowances 
for depreciation are still, of necessity, largely conjectural. Moreover, 
so far as this particular company is concerned, brisk competition is 
still offered in many parts of its territory. An eight per cent annual 
return upon the lowest of the three canvassed in this report, $5,336,000, 
is $427,040. The earnings and expenses indicate that in 1908, the cor- 
porate deficit was augmented by $198,085.56; in 1909 by $43,123.97 ; 
that the net earnings for 1910 were $160,756.32 and for 1911 were 
$170,196.15. The disparity between the actual present earnings and 
a return of $427,040, is so large that it is not necessary to consider in 
detail whether the company’s estimate of earnings should not be some- 
what reduced by reason of the royalty paid to the parent company ; by 
reason of possible excessive prices paid to the Western Electric Com- 
pany for supplies; by reason of possible inclusion in operating charges 
or overhead charges that should be deducted because of the inclusion 
of similar items in the capitalized estimate of various parts of the 
plant and by reason of estimated appreciation of parts of its property. 
The net profits at present are clearly not excessive, but demonstrably 
moderate so far as this company is concerned. It follows that its 
rates as a whole cannot be assailed as unjust or unreasonable; and that 
the petitions so far as alleging extortionate or undue rates should be 
dismissed. 





IN RE TOWNSHIP OF LAWRENCE. 


(State Board Equalization of Taxes, March, 19153). 
Sec. 21 of General Tax Act— Duties of County Board. 


Mr. Edmund S. Jamieson for petitioners. 
Mr. Martin P. Devlin for respondent. 


BOARD (Mem. by Mr, Jess): This appeal brings up for review 
by this Board the action by which the Mercer County Board of Taxa- 
tion sought to equalize the burden of taxation in Mercer County under 
the power conferred by section 21 of the General Tax Act. That 
section provides: ‘ 

“The County Board of Assessors, at their said annual meeting, 
shall make a careful comparison of the respective duplicates, and if it 
shall appear to them that the total value as assessed in any duplicate 
is relatively less than the assessed value of other property in the 
county, they may, for the purpose only of apportioning the state 
school, state and county tax, add to the total assessed valuation shown 
on any duplicate such amount as will justly equalize the burden.” 

The power of summary equalization for the purpose of a just 
apportionment of the state school and county tax is, along with other 
powers formerly lodged in the county boards of assessors, transferred 
to the county boards of taxation by section 5 “of the law of 1906 
creating the latter boards. 

The procedure necessary to the lawful exercise of this power 
was plainly pointed out in the case of Englewood v. Hopper, 54 N. J. 
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Law 544, The Supreme court in that case dealt with section 140 
of the General Tax Law (Gen. Stat. p. 3309). The revision of 1903 
changed the verbiage of this section somewhat, but did not alter 
substantially the scope and effect of the scheme. It is therefore 
settled that before a county board can add to the assessed valuation 
on any duplicate such amount as will equalize the county tax burden 
it must make a careful, particular and thorough comparison of the 
respective duplicates, and then adjudge that the value of the property 
contained in any duplicate is relatively less than the value of other 
property in the county. Having made such comparison and, as a 
result thereof, reached such judgment, the power to increase the 
valuation is beyond doubt. 

In the case before us the Mercer County board of Taxation was 
scrupulously careful to lay the required basis for the action which it 
subsequently took. But we believe the board erred in the method 
by which it put its judgment into effect. It passed a resolution 
adding to the total assessed valuation of property as shown on 
the duplicate of the township of Lawrence the amount of $548,535, 
making a total of $2,253,730 as the net valuation on which county 
and state school taxes should be apportioned, The board then ap- 
plied to this sum the county rate of .420942 and the state school rate 
of .24220 and certified the resulting amounts of $9,486.90 and 
$5,463.06 respectively as the quota of Lawrence township’s contribu- 
tion to the county and state school funds. To produce these amounts, 
together with the $10,500 required for local purposes, the board 
struck the rate of $1.48. This included a rate of .81550 for township 
purposes. li this rate be applied to the valuation of $1,720,945 as 
returned by the assessor, it will result a much larger sum than the 
amount properly certified to the county board as needed for local 
and schoo] district purposes. The excess, of course, will be required 
to meet the requisition upon the township for state school and county 
purposes, based upon the increased valuation used by the county 
board in arriving at the township's apportionment for these pur- 
peses. But we can find no warrant for the adoption and use of 
two distinct valuations of property in a single taxing district, such 
as results in this case, nor do we believe that a county tax board 
is authorized to compel a taxing district to increase its total tax rate 
beyond its local needs. 

The function of the county board is not to fix, but to ascertain, 
the tax rate. It does this by a purely mathematical process, in which 
the factors are the valuations on the duplicate and the amounts of 
money which the taxing district is required to raise for all purposes. 
It is true that the section of the Tax act under which the Mercer 
county board acted provides that the amount added to the assessor's 
valuation shall be “for the purpose only of apportioning the state 
school, state and county tax.” We do not understand this to mean 
that the added amount is to be used merely as a basis of calculation, 
and not become a part of the valuation on the duplicate. 

Our construction of this clause is that the only purpose for which 
the arbitrary and far-reaching power given in this section can be 
exercised is the apportionment of the state and county tax. The 
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valuation could not, for example, be increased for the purpose olf 
producing more revenue for the taxing district, or for augmenting 
the ratables as a basis for bonded indebtedness. Moreover, section 8 
of the act establishing county hoards of taxation requires such boards 
to “enter all changes or additions on the various tax lists and dupli- 
cates,” and there appears to be no reason why an addition, made 
under section 21, should be excepted from this requirement, The 
finding of the Mercer county board of taxation, that the property of 
Lawrence township was under-valued by the assessor as compared 
with the valuations of other taxing districts in the county, is not 
attacked in this proceeding, and having been reached in strict com- 
pliance with statutory requirements, cannot be disturbed by this 
board. The amount of $548,635, by which the county board in- 
creased the total assessed valuation of the township for the purpose 
of equalizing the burden of the state school and county tax in the 
county should be added by the assessor to the original valuation on 
his duplicate and distributed proportionately among the individual 
assessments. Allowing the deductions authorized by Chapter 57, 
Laws of 1910, and Chapter 188, Laws of 1912, the total valuation 
for the township will be $2,253,720. On this valuation there will be 
required a tax rate of $1.1292 to produce the sum which the township 
is obliged to raise for local, state school and county purposes. 





STATE, FLANNERY, PROS., v. REYNOLDS. 


(Essex Common Pleas, February, 1913). 
Motor Vehicle Act—Speed Limit in Built-up Municipalities. 

On appeal from Recorder’s court of East Orange. 

Mr. Josiah Striker, of counsel with Mr. Edmund Wilson, Attor- 
ney-General, for the State and for James [lannery, prosecutor. 

Mr. Hugh Bb, Reed for respondent. 

MARTIN, J.: This proceeding was brought to recover a penalty 
for the violation of Sec. 23 of Chap. 113 of the Laws of 1906, com- 
monly known as the “Motor Vehicle Act” (3 Comp. Stat., Sec. 23, 
p. 5436), as follows: 

“23. The following rates of speed may be maintained but shall 
not be exceeded, upon any public street, * * * in this State 
by any one driving a motor vehicle: (1) A speed of one mile in 
seven minutes upon the sharp curves of a street or highway or 
when turning a corner, and a speed of one mile in four minutes at 
the junction or intersection of a prominent crossroad where such a 
street, road or highway passes through the open country. The term 
‘open country’ meaning where houses are on an average more than 
one hundred feet apart. (2) A speed of one mile in five minutes 
where such street or highway passes through the built-up portion 
of a city, town, township, borough or village where the houses are 
or an average less than one hundred feet apart.” 

Complaint was made by a police officer of the City of East Orange 
in the Recorder’s court of that city and alléges that “on the 18th 
day of September, 1911, between the hours of nine and ten A. M., 
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one Guy Reynolds did operate and drive an automobile on the high- 
way of the City of East Orange, North Arlington avenue, between 
Hamilton street and Park avenue, at a greater speed than one mile 
in five minutes, the houses on said street being on an average less 
than one hundred feet apart, in violation of Section 23, Paragraph 2, 
of the Motor Vehicle Acts of the State of New Jersey, comprising 
Chapter 113, Laws of 1906, amended to date, and supplements thereto, 
amendments to Crimes Act and Roads Act affecting the use of motor 
vehicles,” and prays that the said Guy Reynolds may be apprehended 
and dealt with according to law. 

The defendant contends that the complaint is insufficient be- 
cause it does not contain an allegation that North Arlington avenue 
between Hamilton street and Park avenue is in a built-up portion 
in the City of East Orange; that the statute is a penal statute and 
must be strictly construed and must not be extended beyond its 
words; and that the parties seeking to recover the penalty ought to 
show a case strictly within its provisions, citing the cases of State v. 
Hankins, 67 Atl. Rep, 1057; Peer v. Dickson, 83 Atl. Rep. 180; and 
that the complaint should be dismissed. 

The elements of the offense alleged to have been committed by 
the defendant are: (1) That he drove a motor vehicle at a speed 
more than one mile in five minutes; (2) on a public street or highway ; 
(3) which passed through the built-up portion of the city where the 
houses are on an average less than one hundred feet apart. The com- 
plaint specifically charges each of the three elements without using 
the precise words “built-up portion,” and ends with the statement 
that the acts of the defendant were in violation of Sec. 23, Paragraph 2 
of the Motor Vehicle Act. There is, therefore, no question whatever 
but that the defendant was fully apprised of the nature of the charge 
made against him. 

The defendant contends that there is a difference between a 
street in a built-up portion of a city and a street where the houses 
are on an average less than one hundred feet apart under the act. 

An examination of sub-division 2, Sec. 23, discloses the fact that 
the substantial thing which that sub-division forbids is the driving 
of a motor vehicle at a greater speed than one mile in five minutes 
on a street or highway in a city, town, township, borough or village 
where the houses are on an average less than one hundred feet apart. 
It is apparent that the phrase “built-up portion,” standing by itself, 
is indefinite and that the words “where the houses are on an average 
less than one hundred feet apart” is a statutory definition of the 
term “built-up portion.” In other words, the statute forbids driving 
in excess of a certain rate of speed through certain portions of cities, 
towns, townships, etc.. Those portions are designated by the statute 
as the “built-up portion where the houses are on an average less than 
ene hundred feet apart.” The words “built-up” are given in this 
section an arbitrary meaning which is expressed in the language 
“where the houses are on an average less than one hundred feet 
apart.” It is plain that the sub-division does not apply where the 
houses are on an average more than one hundred feet apart, whether 
such portion could be said in common parlance to be built-up or not. 
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It seems equally clear that the sub-division applies to every portion 
oi such municipality where the houses are on an average less than 
cne hundred feet apart. 

This view of the statute is supported by the language of the first 
sub-division of Sec. 23 of the act, in which the term “open country” 
cecurs, and provides that it shall mean where houses are on an 
average more than one hundred feet apart. There is nothing added 
to indicate that it is in a place which is not a “built-up portion.” 
Apparently the term ‘open country” is used as the opposite of the 
term “built-up portion,” and that the first term applies to places 
where the houses are on an average more than one hundred feet 
apart, and the second to where they are on an average less than 
one hundred feet apart. 

The complaint charges that the defendant drove a motor vehicle 
on North Arlington avenue, a highway of the City of East Orange, 
between Hamilton street and Park avenue, thus designating as the 
location in which the offense is charged to have been committed an 
entire city block and expressly stating that such block is a highway 
of the City of East Orange. It further charges that the houses on 
this street were on an average less than one hundred feet apart, thus 
bringing the city block in question within the statutory definition of 
“built-up portion” of the city, where the speed is restricted by sub- 
division 2. It also charges that the acts of the defendant were in 
violation of sub-division 2 of Sec, 23 of the act. The defendant could 
not have done what he is charged with having done and not violate 
the statute under which the complaint is made. 

The rule announced in the case of State v. Hankins, supra, that 
the complaint must show a violation of the statute, is not disputed. 
It is plain that the complaint did not show a violation of the statute. 
In the case of Peer v. Dickson, supra, the question considered was 
as to whether or not a statute which forbids the use of obscene or 
profane language in any street, railroad depot, public place, or else- 
where, was violated by the use of profane language by the defendant 
at the side of the front porch of her own home. The Supreme court 
held that the statute forbids the use of profane language in a public 
place only, while the complaint charged the use of profane language 
iit a private place, and therefore did not show a violation of the statute. 
The court in that case analyzed the statute for the purpose of dis- 
covering the real thing which it prohibited, and then, considering 
the complaint in the light of the substantial prohibition of the statute, 
determined that it did not charge the offense. While it is customary 
to charge a statutory offense in the language of the statute, it is 
not necessary to use the exact words of the statute where words 
undoubtedly equivalent thereto are used. 

It seems, therefore, that “built-up portion,” as used in sub- 
division 2 of Sec. 23 of the act, refers to where the houses are on an 
average less than one hundred feet apart. 

The next objection urged by the defendant is that the houses on 
the block in question were not less than one hundred feet apart on 
an average. Alexander J. Ackerman, a Motor Vehicle Inspector of 
the State Department of Motor Vehicles, testified that, on the day 





84 THE NEW JERSEY LAW JOUKNAL. 


of the trial, he measured the distance between the houses on this 
block; that the distance from the building line of Park avenue to 
the edge of the first house on the east side of North Arlington avenue 
was 53 feet: the distance between the house designated as the first 
house and the house designated as the second house was 29 feet; 
that the distance between the second house and the third house was 
24 feet: that the distance between the third house and the fourth 
27 feet; that the distance between the fourth house and 


house was 2 
the fifth house was 23 feet: that the distance between the fifth house 


and the sixth house was 24 feet; that the distance between the sixth 
house and the seventh house was 334 feet; that the distance between the 
seventh house and the eighth house was 254 feet; that the distance 
between the eighth house and the ninth house was 100 feet; that the 
distance between the ninth house and the tenth house was 37 feet; 
that the distance between the tenth house and the eleventh house 
was 36 feet; that there were eleven houses on the easterly side of 
North Arlington avenue with distances between them, as above stated ; 
that on the westerly side of North Arlington avenue the distance 
from the building line on Park avenue to the first house northerly 
from said building line is 200 feet; the distance between the first 
house and the second house, going in a northerly direction, was 90 
feet; the distance between the second house and the third house, in 
the same direction, was 100 feet; the distance between the third house 
and the fourth house, in the same direction, was 193 feet; the dis- 
tance between the fourth house and the fifth house, in the same 
direction, was 67 feet; the distance between the fifth house and 
the sixth house, in the same direction, was 62 feet; the distance 
between the sixth house and the building line on Hamilton street 
was 30 feet. The testimony showed that the house designated as 
the sixth house on the westerly side of the street had not yet been 
built on the date of the alleged violation. 

The defendant admitted driving his automobile at a greater rate 
of speed than one mile in five minutes, but contended that sub-division 
2 of section 23 of the Motor Vehicle Law did not apply to the block 
ii question at the time of the alleged violation, because the houses 
were not at said times on an average less than one hundred feet apart. 
The defendant measured the length of this block from the center line 
of Park avenue to the center line of Hamilton street, which measure- 
ment was 1148 feet. He multiplied this figure by 2, in order to 
secure the frontage, as he called it, on both sides of the street. He 
then measured the frontage of each house on both sides of the street, 
excluding, however, the house on the easterly side of the street, 
opposite [lamilton street (here designated as the eleventh house). 
The frontage of these houses totalled 704 feet. He deducted this 
from the total of 2296 feet, leaving what he calls the unoccupied 
space on the block, and divided that by the number of houses on 
the block at that time, excluding the house designated as the eleventh 
house, which was located on the block at that time. He contends 
that the result shows the average distance between the houses on 
that block, This method is not mathematically correct; it includes 
in its calculation the distance from the center line of Hamilton street 
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to the building line on North Arlington avenue, and the distance from 
the center line of Park avenue to the building line on North Arlington 
avenue. ‘These spaces from the center line of intersecting streets 
to the building line on North Arlington avenue cannot, on any theory, 
be said to form a part of the space between houses on this block. 
This error alone is sufficient to reduce the average distances between 
houses as ascertained by defendant’s method to below one hundred 
feet, as defendant’s witnesses testified that the space from curb to 
curb of Hamilton street was 30 feet; that the space from curb to 
curb on Park avenue to the building line is 32 feet; that the distance 
from the curb on Hamilton street to the building line was 10 feet. 
Jt appears, therefore, that the defendant included in his calculation 
of distances between houses on one side of the street alone 82 feet, 
which could not be said to constitute distance between houses on 
that block, as no part of this distance was included within the building 
line on either street, and 40 feet of this space was roadway and a large 
part of the remainder, sidewalk. If this 82 feet is deducted from the 
defendant’s measurement on one side of the street, which is 1148 feet, 
multiplying this figure by 2 and deducting the frontage of the houses 
measured by defendant, gives a total of 951-5 feet as the average 
distance between houses, calculating it by defendant’s method. It 
will be seen, however, from the testimony offered that Hamilton street 
does not cross North Arlington avenue, but terminates on the westerly 
side thereof, and that a house is located on the easterly side of North 
Arlington avenue opposite Hamilton street. The defendant’s meas- 
urements were, undoubtedly, taken on the westerly side of North 
Arlington avenue and he entirely disregarded the presence of this 
house on the easterly side. The use of this house in the calculation 
would materially change the defendant’s result, as the deduction 
of its frontage would decrease the total vacant space on the block 
and it would then become necessary to divide this decreased space 
by 16, instead of by 15. Even though the measurement of the front- 
age on the block be taken from the center of one intersecting street 
to the center of the other intersecting street and no allowance be 
made for the reduction of this total by the frontage of the house 
designated as the eleventh house, the average space calculated by 
defendant’s method is reduced below 100 feet if division is made by 16. 

The defendant’s method is still further inaccurate, because, in 
endeavoring to secure the average space between houses, he divides 
the total space by the number of houses, instead of the number of 
spaces. Defendant’s contention amounts to the proposition that no 
matter how close the houses are together on one side of the street 
that if there are no houses on the other side of the street the statute 
does not apply. In the City of Newark, Broad street, one of the 
streets on which there is more traffic than on almost any other street 
in the State of New Jersey, runs from Central avenue to the canal 
bridge. Military Park is on the easterly side of Broad street and 
on the westerly side there are a large number of business houses 
occupying all of that side except the portion“occupied by intersecting 
streets. If the defendant is correct in his contention it is perfectly 
lawful to run at a speed greater than one mile in five minutes on 
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Broad street on the westerly side of Military Park. It is apparent 
that there is an open space on both sides of each house on the block, 
and it is equally apparent that the number of spaces must, therefore, 
be greater than the number of houses. One of the defendant’s errors 
consists in including the space on both sides of each house in his 
total of vacant spaces, but, in attempting to obtain the average space, 
he ignores one of these spaces and divides by the total number of 
houses instead of by the total number of spaces. An average cannot 
be obtained in this way. The average space between houses on both 
sides of the street of a city block can be obtained by measuring the 
space between such houses and then by adding the total of such 
spaces, and by dividing the sum obtained by the number of such 
spaces. If this is done in this case and the spaces between the 
houses located on this block are counted, excluding the spaces between 
the building line on the intersecting streets and the houses on North 
Arlington avenue nearest such intersecting streets, we would then 
have a total of 14 spaces, amounting to 1038 feet, which, divided by 14, 
would equal 741-7 feet. If, however, the space between the building 
line on the intersecting streets and the houses nearest those streets 
is included as space between houses, we have a total of 17 spaces, 
amounting to 1433 feet (estimating the width of the house on the 
westerly side of North Arlington avenue nearest Hamilton street. 
which was not built at the time of the valuation, as 50 feet frontage), 
which, divided by 17, leaves an average space between houses of 
84 5-17 feet. Even if the distance from the center of Park avenue 
to the house on the easterly side of North Arlington avenue is meas- 
ured as a space, and the distance from the center line of Park avenue 
to the house on the westerly side of North Arlington avenue is 
measured as a space, and the distance on the center line of Hamilton 
street to the nearest house on the westerly side of North Arlington 
avenue is measured as a space, this would not materially affect the 
result, as the average space between houses would then be 92 8-17 feet. 

It is further contended on behalf of the prosecutor in this case 
that if the houses on one side of the street were on an average less 
than one hundred feet apart, this sub-division applies; that there is 
nothing in this statute which requires the measurement of the average 
distance between houses on both sides of the street; that where a 
street is closely built upon one side, the statute applies. 

A careful search has failed to disclose any judicial construction 
either of this sub-division of the automobile law of New Jersey or of 
similar provisions in the laws of other states. Several states have 
provisions somewhat similar; but, so far as can be discovered, these 
p1ovisions have not been construed by their higher courts. This case, 
however, does not involve the construction of this provision, because, 
even if it is granted that by average distance between houses is meant 
the average space between houses on both sides of the street, the 
average space in this block calculated by any method which is mathe- 
matically correct on the basis of the facts proven in the case is neces- 
sarily less than one hundred feet. Therefore, sub-division 2 of sec- 
tion 23 of the automobile law applied to this block of North Arlington © 
avenue, and the defendant, by driving his automobile through this 
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block at a faster rate of speed than at the rate of one mile in five 
minutes, violated this section. 

The evidence in this case of the prosecuting witness is that the 
defendant was driving his car faster than he had ever seen a car 
driven before, and he is corroborated to some extent in this statement 
by the testimony of the witness, Donlin. There was also evidence 
that the prosecuting witness, who, at that time, was dressed in his 
uniform as a policeman, stepped from the sidewalk to the middle 
of the road and held up his hand as a signal for the defendant to stop, 
that the defendant disregarded this signal and continued on his way. 
The reason which the defendant gives for disregarding this signal is 
not convincing. These facts should be considered by the court in 
fixing the amount of the penalty. They constitute sufficient aggrava- 
tion of the offense to make a severe penalty necessary. The de- 
fendant is found guilty and fined $100, and is ordered to pay all costs. 
‘The judgment of the Recorder’s court is affirmed. 





HUBBE v. LYNCH. 


(Essex Common Pleas, Jan. 23, 1913). 
Workingmen’s Compensation Act—Casual Employment. 
Summary proceeding under Workingmen’s Compensation Act 
of 1911. 
Mr. Henry P. Bedford (Beecher & Bedford) for petitioner. 


Mr. Paul R. Lefferts for respondent. 

MARTIN, J.: This is a proceeding brought by August Hubbe, 
petitioner, against Jennie Lynch, respondent, under the Workingmen’s 
Compensation Act (Laws of 1911, Chap. 95, p. 134), in which peti- 
tioner prays that the amount due and to be paid petitioner be ascer- 
tained and that judgment be entered therefor. Upon filing petition 
a day was duly fixed for hearing and, after due service of process and 
a copy of the petition upon respondent, respondent appeared and 
answered. At the hearing, in the presence of counsel, witnesses pre- 
sented by the parties were examined and the matter submitted for 
decision. 

August Hubbe, the petitioner, was employed by Jennie Lynch, the 
respondent, who was engaged in the business of renting furnished 
rooms in a boarding house conducted by her, on Green street, in the 
City of Newark, on the 10th day of May, 1912, as a laborer to perform 
certain services in moving furniture and other personal articles in 
the house, and cleaning the yard. These services, if they had all been 
fully performed, would not have occupied more than two or three 
hours of petitioner’s time. On the day prior to the employment 
respondent informed one Oscar S. Clark, who was engaged in selling 
wood for the Rescue Home, and who called upon her for the purpose 
of selling wood, that she was desirous of having a man come there 
the next day to do some work for a couple of hours. Clark, in pur- 
svance of the suggestion, informed petitioner“that night of the op- 
portunity to secure the work, and petitioner, in response, the next 
dzy, on the 10th of May, called on respondent, and was told to perform 
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ihe said services. There was no specific agreement or arrangement 
as to the exact amount of compensation to be paid, but there was 
some evidence presented that the reasonable value of the kind of 
services to be rendered by petitioner was twenty cents an hour, and 
that the usual day’s work was ten hours. His compensation was, it 
may be said, at the rate of two dollars a day, or twelve dollars a week. 
Respondent had sixteen rooms in the Green street house to be placed 
in order, because she had moved from her former place of business 
tc the place where the accident subsequently happened, about ten days 
before. The petitioner was employed largely to assist in completing 
the moving operations. Respondent had been ill for a short period 
before the 10th day of May and was unable to take care of the busi- 
ness alone, so the completion of the moving ‘hhad been delayed. After 
performing some of the services mentioned by the respondent, peti- 
tioner went into the yard of the said premises to attach a clothes line 
to the pole. He climbed up a clothes pole in the yard and, while 
coming down the pole, it gave way, breaking near the base and pre- 
cipitating him to the ground. His jawbone was fractured and he 
suffered lacerated and contused wounds about the head and face. 
Respondent had personal knowledge of the injury and notice of the 
result. Petitioner was compelled to remain at St. Barnabas Hospital 
for eight weeks after the accident, and for eleven weeks after the 
accident he was unable to perform any work . The temporary disability 
for which he would be entitled to compensation would be nine weeks. 
He has a further disability as a result of the injury, which is partial 
in character but permanent in quality, consisting of a dislocation of 
the jaw, which causes considerable difficulty in the proper mastication 
of food, but which does not directly interfere greatly with manual 
labor, though indirectly it hurts or impedes his digestion, thus 
seriously affecting his working capacity. The act provides: 

“Employer is declared to be synonymous with master and in- 
cludes natural persons; employé is synonymous with servant and 
includes all natural persons who perform services for another for 
financial consideration, exclusive of casual employment.” (Sec. III, 
sub-division 23, third par.) 

It is contended by petitioner that this employment was not casual, 
because petitioner was engaged under a pre-arranged contract of 
employment, which did not happen by or depend on chance, and was 
not accidental or occasional. Petitioner claims that there is an analogy 
in the employment here to the case of a workingman employed on 
trial by an employer conducting a shop or factory. 

All the cases cited in support of the insistment of petitioner are 
cases under the English Workingmen’s Compensation Act, which 
provides: 

“Workmen does not include * * * a person whose employ- 
ment is of a casual nature and who is employed otherwise than for 
the purpose of the employer's trade or business.”’ 

The New Jersey Act excludes all employment of a casual nature, 
and includes all other employments. In England the excluded em- 
ployment must be casual and must be connected with trade or busi- 
ness. Many of the English cases hold that while the employment is 
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casual, yet, if it is connected with trade or business, the act applies. 
On the other hand, in New Jersey, if the employment is of a casual 
nature, even though it is connected with the employer’s trade or 
business, the act would not apply. The English act includes all em- 
ployments relating to trade or business even though casual. The 
cases under the English act are therefore decided upon a different 
principle from that which is stated in the New Jersey act. The case 
of Dewhurst v. Mather, 2 K. B. 754, S. C., 1 B. W. C. C. 328 (1908), 
is a case in which a woman was employed as domestic every Friday 
and Tuesday of alternate weeks. This was not an occasional em- 
ployment, but was regular. The case of Bargowell v. Daniel, 123 
L. T. J. 487; S. C., 9 W. C. C. 142 (1907), turns on the question of 
whether the payment of an employé on the basis of piecework makes 
the character of the employment casual and holds that it does not. 
This case does not sustain the position of the petitioner. The case 
of Johnson v. Monasterevan General Store Co., 2 V. W. C. C. 183, 
turns on the question of whether the labor was performed in con- 
nection with the employer’s business or trade. 

The word “casual” is from the Latin “casualis,” meaning an ac- 
cident; happening or coming to pass without design, and without 
being foreseen or expected; coming without regularity, The word 
“casualty” has the same origin. Bradbury’s Workmen’s Compensa- 
tion, p. 121. The statute excludes persons engaged in casual employ- 
ment. Whether the words “casual employment” applies to the char- 
acter oi contract of hiring or to the character of the work performed 
under the contract is not clear. ‘There does not seem to be any. satis- 
factory definition in the text books. Dawbarn, in his work on Em- 
ployer’s Liability and Workmen’s Compensation, p. 94-97, seems to 
reach the conclusion that the word “casual,” as used in the statute, 
is the opposite of “regular, periodic or permanent,” but shows that 
even this is not a clear test. It would seem that the best method 
of ascertaining whether any employment is casual is to take into 
consideration all the circumstances attending the contract of hiring 
and the nature of the services in each case. 

The witness, Clark, was an employé of the Rescue Home en- 
gaged to go about the streets from house to house soliciting orders 
for wood to be sold for the benefit of the Home. While so engaged 
on the day before the accident he happened to call at the home of 
respondent for the purpose of inviting her to purchase some wood. 
Respondent asked Clark if he knew of any one at the Home who 
could do a little work for her, and he said he would probably be able 
to send a man. It is to be noted at this point that no definite agree- 
ment or arrangement was made by Clark with respondent for the 
services to be rendered to her In fact Clark was not authorized in 
any manner to make such agreement. The next day petitioner ap- 
peared in response to the suggestion of respondent, and stated that 
he would do her work: respondent directed him to go to work, and, 
after he transfered some bedding and rugs from one room to another, 
and removed some boxes, he went into the yard and was injured as 
stated. There was no agreement as to the extent of the work that 
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he was to perform, except that it seemed to be understood between 
them that it would take merely two or three hours at the utmost. 

Under these circumstances it would seem that the hiring did not 
occur until almost the moment of beginning the work on the morning 
of the day of the accident, and that the work to be performed was 
not of a regular, periodic or permanent nature. 

In Rennie v. Ried, 45 Scotch Law Reports 814, it was contended 
that because some of the windows to be cleaned were those of a 
doctor’s surgery, the work should be regarded as done for the re- 
spondent in connection with his trade or business. The court took 
the view that the premises were used for living and not business 
solely, and the respondent was held not liable. 

In the case of Hill v. Begg (1908) 1 B. W. C. C. 320, the court 
held that the employment of a window cleaner at irregular intervals to 
clean the windows of the dwelling house, although the same person 
may have been engaged when required for a period of some years, is 


casual employment only. 


The employment in this case seems to be casual, and, therefore, 


petitioner is not entitled to recover. 


of the respondent, with costs. 


Judgment will be given in favor 





MISCELLANY 


GOVERNOR'S APPOINTMENTS. 


Before Governor Wilson be- 
came President he made a large 
number of appointments, among 
them the following: 


JUDGES. 

Morris Common Pleas—Joseph 
Hinchman. 

Warren Common Pleas—Joseph 
A. Roseberry. 

Somerset Common Pleas—Dan- 
iel H. Beekman. 

Camden Common Pleas—Wil- 
liam T. Boyle. 

Essex Common Pleas—Harry 
V. Osborne. 

Bergen Common 
liam Seufert. 

Circuit Judge for Atlantic, Bur- 
lington and other southern coun- 
ties—Howard B. Carrow, of Cam- 
den, 

Second District Court, Jersey 
City—John A. Blair. 

Monmouth County District 
Court—Walter Taylor, of Asbury 
Park. 


Pleas—Wil- 


Essex Juvenile Court—Patrick 
J. Dolan. 

First District Court of New- 
ark—Cecil H. McMahon. 

Court of Errors and Appeals— 
to succeed Judge Treacy, re- 
signed—Ernest Heppenheimer, of 
Jersey City. 

Prosecutors. 


Camden County — William 
Kraft. 

Cape May 
Jefferson, 

Morris 
Reid. 

Mercer County—Martin P. Dev- 
lin. 

Essex County—Louis Hood. 


County—Matthew 


County—Charlton A. 


MisceLLAaNEous. 
Public Utility Commissioner— 
Ralph W. E. Donges, of Camden. 
Labor Commissioner—General 
Lewis T. Bryant. 
Supreme Court Clerk—William 
C. Gebhardt. 





MISCELLANY. 91 


FORMER PROSECUTOR CROSSLEY. 


Former Prosecutor Crossley, of 
Trenton, retired the beginning of 
last month from his long service 
and the new law firm of Crossley 
& Trapp opened offices in the 
Broad Street Bank Building, 
Trenton. Mr, Crossley was pre- 
sented by attaches of the court 
house with a handsome oak desk, 
chair, electric study lamp and 
necessary attachments. 

The presentation speech was 
made by the new Prosecutor. Mr. 
Devlin pointed out the fact that 
three Governors saw fit to appoint 
Mr. Crossley as prosecutor, who, 
by his able presentation of state 
cases, well merited the honor. 
His speech bristled with praise 
of Mr. Crossley as a public ser- 
vant. Mr. Devlin stated that his 
ability has never been surpassed 
by any other Prosecuting Attor- 
ney, and doubtless many a day 
will pass before Mr. Crossley will 
be excelled. 

Mr. Crossley could hardly find 
words to express his gratitude, so 
ereat was his surprise. He paida 
glowing tribute to his successor, 
and said that in Mr. Devlin Mer- 
cer county will have an honest 
and conscientious official. 

Judge Gnichtel also delivered 
an address calling to memory his 
intimate relations with Mr, Cross- 


ley. 





NEW SUPREME COURT RULES. 


At the opening of the Supreme 
court, at the February Term, 
Chief Justice Gummere read the 
following portion of Supreme 
Court Rule 32: 

“All typewritten papers in- 
tended for the use of the Justices 
shall be original copies, impressed 
on heavy white paper, from 
black record ribbon.” 


The Chief Justice added that in 
the future this rule would be 
strictly enforced, and that carbon 
copies would be rejected. 





HOW THE FRENCH FIND LAW. 


French law, like every other 
Gallic institution, is again proven 
to be strictly logical! 

In one of the French colonies a 
European settler had the misfor- 
tune to fall dead by the roadside. 
A few hours later his body was 
found by a group of natives, who, 
indulging in the custom of the 
country, forthwith ate him. The 
offenders were arrested, and the 
authorities were at once con- 
fronted with a knotty problem. 
On what grounds could they be 
punished, as the penal code does 
not mention cannibalism in all its 
numerous paragraphs, and the 
evidence clearly showed that the 
canibals had not committed mur- 
der before taking their repast? 

The matter went from court to 
court without a decision being ar- 
rived at until some genius—one 
can call him nothing else—be- 
thought himself of Article 358 of 
the Penal Code, which was ad- 
judged to meet the case, and the 
prisoners were sentenced. 

Article 358 prescribes the penal- 
ties to be inflicted for “inhumation 
without official authorization.” 


‘ 





N. J. BAR EXAMINATIONS, FEBRU- 
ARY TERM, 1913. 


Arrorneys’ QUESTIONS. 


1. The legislature passed an 
act granting to the X & Y Street 
Railway Company the exclusive 
right, for ten years, to transport 
passengers between the town of 
X and Y. Is the act valid? 

2. A tenant, holding a lease of 
a storehouse property for ninety- 
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nine years, died intestate. He 
left a widow and one heir, a son. 
The widow took out letters of 
administration. Which of them 
is entitled to sub-let the property ? 

3. Land was conveyed to A 
and B as trustees, in trust to sell 
the same and pay the proceeds to 
the grantor’s wife. A died after- 
wards, but before the sale was 
made. In whom was the title to 
the land upon A’s death? 

4. The tenant of a dwelling 
house placed therein, at his own 
cost, a furnace with hot air pipes 
heating the whole house; and also 
a gas range standing in the 
kitchen adjoining (but not set 
into) the wall and connected with 
the gas supply pipe in the wall. 
Is he entitled to remove either the 
range or the furnace? 

5. Flour, consigned to A at 
Trenton, was carried there by a 
railroad company and stored in 


the company’s freight house for 
ten days, when fire destroyed it, 


without fault of the company. 
By oversight, no notice had been 
given by the company to the con- 
signee of the arrival of the freight. 
Upon whom should the loss fall? 
6. A, making no statements as 
to his ownership, said to B, “I 
will sell you this horse which I 
am riding for $200.” B, suppos- 
ing A to be the owner, replied, 
“T will take it.” He immediately 
paid the price and took away the 
horse. Afterwards, the true owner 
took the horse from B by reple- 
vin. Is A liable to B for the 
price? 
7. A conveyed land to B with 
a covenant in the deed that the 
grantor would not remove a drain 
which ran from a house on the 
land conveyed across land re- 
tained by the grantor. B con- 
veyed to C. Afterwards, A re- 
moved the drain. In an action at 


law by C against A, for breach 
of covenant, A’s defense was that 
there was no privity of contract 
between him and C. Is the de- 
fense good? 

s. A’s friend, B, undertook, as 
a favor, to take care of A’s house 
in the latter’s absence. B neglect- 
ed the care of the house, and in 
consequence, a water pipe therein 
burst by freezing, and the house 
was injured. In an action by A 
against B on B’s_ undertaking, 
R pleaded want of consideration. 
Is the defense good? 

9 A and B were partners. 
The firm became insolvent. A 
owed $5,000 in personal debts. 
His individual property was worth 
$10,000. B had no personal debts 
and no individual property. The 
partnership assets amounted to 
one-half the partnership debts. 
How should the individual cred- 
itors of A and the creditors of 
the firm share in these different 
assets? 

10. A authorized his servant to 
purchase a team of horses at an 
auction sale. Afterwards, but be- 
fore the sale, he instructed him 
not to bid higher than $100. The 
servant bid $500, and at that price 
hought a team and signed the auc- 
tioneer’s memorandum of sale, in 
the name of A. A, on hearing of 
the sale, immediately repudiated 
it. Is he liable for the price? 

11. A promissory note was 
given for an antecedent debt. 
What effect does it have upon the 
indebtedness ? 

12. Write out a correct form 
of the attestation clause of a will. 

13. <A by his last will probated 
in Essex county left his property 
to his son, Robert, making no 
mention of John. By what pro- 
cedure can John contest the will? 

14. A succeeded in equity in 
having the court direct a recon- 
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veyance of property transferred 
by him to Bb. Shortly after the 
decree was entered b died in- 
testate, leaving a minor son and 
not having reconveyed. Towhom 
does the property belong? 

15. A woman divorced her 
husband for infidelity, receiving 
a decree nisi. Two months before 
entry of final decree she died in- 
testate, leaving personal property. 
Can the husband succeed to it? 

16. What is equitable conver- 
sion? 

17. Can one excuse a tort by 
showing he committed it under 
duress ? 

18. Define joint and individual 
torts and give an example of each. 

19. A and B, with others, were 
engaged in a strike riot against 
the State laws, in the course of 
which A wounded B. Can B re- 
cover in a suit for damages? 

20. A constable went to the 
house of Robert Jones to levy on 
his property. Jones knew he was 
a constable, but violently objected 
to the levy. In attempting to 
prevent it he struck the constable 
a blow, without intent to kill, from 
which he afterwards died. Of 
what crime is Jones guilty? 

21. May a married woman 
maintain an action for a tort, 
committed against her, without 
joining her husband? 

22. A held ten shares of stock 
in a corporation of the par value 
of $100 each, upon which he paid 
$75 a share. B recovered a judg- 
ment against the corporation, 
which was insolvent. Is A per- 
sonally liable for any portion 
thereof to the receivers? 

23. In a suit by A against B 
for the recovery of a debt, B pro- 
duced a receipt for the payment 
of the debt. Is A thereby pre- 
cluded from proving that said 
payment was not made? 


24. Ina suit in equity upon a 
written contract, Bb, the defendant, 
alleging fraud in procuring the 
contract, offered in evidence state- 
ments made about the time the 
contract was entered into, which 
tended to vary its terms. Were 
said statements admisssible? 

25. Toa suit by A upon a con- 
tract, the defendant pleaded a 
counter claim. At the trial he 
made a motion to substitute a new 
or different counter claim. Was 
it permissible? 

26. When is issue joined in 
pleading at law? 

27. Upon a complaint against 
an individual defendant the plain- 
tiff endorsed a notice requiring an 
affidavit of merits, in default of 
which judgment would be entered 
in ten days after service. He did 
not serve the complaint person- 
ally, but entered judgment imme- 
diately after the expiration of the 
Was it legal? 


ten days. 
28. A commenced a 
equity against B on a claim for 


suit in 


which LB (on reading the _ bill) 
alleged that A had an adequate 
remedy at law. How should B 
take advantage of his contention? 

29. In a suit in equity B, the 
defendant, insisted that the mort- 
gage upon which the suit was 
based should be re-formed. How 
may B obtain such relief? 

30. What is a writ of ne exeat, 
and out of what court may it 
issue? 

Counst.ors’ Questions. 


1. A bill was introduced in the 
legislature permitting any incor- 
porated manufacturing company 
to construct a railroad siding from 
its factory to the nearest railroad 
track, and granting to such com- 
pany the right to condemn land. 
so far as necessary, for the con- 
struction of ‘such siding. If enact- 
ed, would the bill be valid? 
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2. A deed granted land to “John 
Doe for his natural life and upon 
his death to go to his heirs.” 

(a) What estate passed to 
John Doe? 

(b) If the same language had 
been used in a will, what estate 
would have passed to him? 

3. Land was conveyed to hus- 
band and wife, habendum to 
“them, their heirs and assigns 
forever.” The husband conveyed 
his rights in the land to X. After- 
wards the husband died. What 
are the rights of the widow and 
of X in the land? 

4. A leased land for a sheep 
pasture and erected thereon a 
building for the care of his sheep. 
The building stood on posts, 
driven into the land. Shortly after 
quitting the premises, and after 
the expiration of ‘his term, he re- 
turned and attempted to remove 
the building. Is he entitled to 
do so? 

5. <A left his automobile with 
X, at Newark, as security for a 
loan. X, without A’s knowledge, 
drove the car into the country, 
where (without fault on his part) 
it was injured in an accident. Is 
X liable to A for the injury? 

6. A, being a minor, sold his 
watch and chain to B for $50. 
They were worth $100. B there- 
upon sold the watch for $75 to X, 
who did not know from whom, or 
how, B had acquired it. B deliv- 
ered the chain, as a gift, to Y. 
Afterwards, A repudiated the sale 
and brought replevin suits sev- 
erally against X and Y for the 
watch and chain. Should he re- 
cover against either? 

7. A claimed that B owed him 
$100. This B denied, but, as a 
compromise, he paid A $50, for 
which A gave a receipt stated to 
be in full of his claim. In a sub- 
sequent action by A for the bal- 


LAW JOURNAL. 


ance of his claim, B’s defense was 
the foregoing settlement. Is the 
defense good? 

8. A ordered a mowing ma- 
chine from the factory. The sales 
agent refused to sell it to him 
without security. Whereupon Bb, 
who was present, said, “Let him 
have it, I will pay for it.” There- 
upon the machine was delivered 
to A. Is B liable for the price 
without suit first brought against 
A? 

9. A bought land for $20,000, 
with partnership funds, and with 
his partner’s consent, took title in 
his own name. On his death he 
owed the firm $10,000 on account 
of the land which was still worth 
$20,000. Has his widow any right 
of dower in the land? 

10. A’s bookkeeper (not au- 
thorized to sell) sold goods, for 
account of his employer, to John 


Doe for $800, “F. O. B.” at point 


of delivery. He reported the sale 
to his employer as made “F. O. 
B.” at point of shipment. The 
employer, from his factory, wired 
the vendee, “I confirm the sale 
made you by my bookkeeper F. 
C. B. here.” The goods were 
shipped and accepted by the ven- 
dee. Who is liable for the freight ? 

11. A married woman gave a 
negotiable note for the accommo- 
dation of the payee for $500. The 
payee gave her therefor a ring 
valued at $250. Is she liable on 
the note? 

12. A died leaving a will by 
which he devised his farm to his 
wife. After his death an unre- 
corded deed was produced by his 
son, of later date than the will, 
conveying the property to the son 
to take effect upon A’s death. To 
whom does the farm go? 

13. Testatrix made a will at the 
request, and in favor of, A, who 
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had helped her for a long time. 
It appeared that she had a large 
fortune, and that A suspected she 
was a miser and not poor. Would 
these facts be sufficient proof of 
undue influence? 

14. A plaintiff in a suit at law 
sought, in equity, to enjoin de- 
fendant from using, at the trial at 
law, a release of the cause of ac- 
tion, on the ground that the re- 
leasor was insane when he signed 
it. Should he succeed? 

15. Jones, in violation of a 
restrictive covenant in his deed, 
built a stable on his house lot. 
The grantor of the deed, ten years 
afterwards, applied for a manda- 
tory injunction for the removal of 
the stable. Should he succeed? 

16. Does the statute of limita- 
tions apply in equity to cases 
where the courts of law and equity 
have concurrent jurisdiction? 

17. A man while intoxicated 
made slanderous statements 
against another. On being sued 
he offered to show that he was 
intoxicated when he made the 
statement. Is the evidence ad- 
missible for any purpose? 

18. While A was driving his 
cows along a public road one es- 
caped, entering B’s corn field and 
doing great damage thereto. A 
immediately went in pursuit and 
took away the animal. B sues. 
Can he recover? 


19. A wrongfully took posses- 
sion of B’s property, sold it with- 
out lawful authority and kept the 
money received therefor. What 
remedies has B? 

20. An officer suspecting, with- 
out reasonable ground, that a man 
was guilty of felony, arrested him 
without a warrant. It afterward 
appeared that no felony had been 
committed. The man sued for 
false arrest. Should he recover? 


21. C, a married woman, ac- 
cepted a bill of exchange for the 
payment of money, drawn upou 
her by B, she having no funds 
due B. Is her acceptance valid? 

22. A was the holder of ten 
shares of the capital stock of a 
corporation of which he was a di- 
rector. During his incumbency 
he sold his stock. What is his 
status as a director? 

23. A sued B. Upon the trial 
A was, by a legal disability, pro- 
hibited from being sworn as a wit- 
ness. Under these conditions may 
B testify in his own behalf? 

24. A sued B to recover a pen- 
alty and called B as a witness. 
Is B compelled to be sworn or 
give evidence? 

25. Ina suit commenced by A 
against B to recover a sum of 
money due upon a book account, 
B denied owing the debt, and filed 
a counter claim for unliquidated 
damages. Is the counter claim 
good? 

26. Before suit A assigned to 
f& a part interest in a contract. 
In a suit commenced on said con- 
tract can A and B join as plain- 
tiffs? 

27. G commenced an action in 
attachment against the M Com- 
pany, a corporation. What facts 
must the affidavit state? 

28. A filed a bill against B 
praying for answer without oath. 
The parties proceeded to a hear- 
ing on bill and answer. What is 
the effect of the answer? 

29. Ina suit by A to set aside 
a contract on the ground of fraud, 
he alleged fraud generally, with- 
out pointing out or specifying the 
circumstances of fraud. Is the 
bill objectionable? 

30. How may a person acquir- 
ing an interest in the subject- 
matter of a suit in Chancery after 
bill filed, be made a party? 
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Mr. Arzrinee C. Smiru. 


Mr. Albridge C. Smith died at 
the home of his son in Orange on 
Wednesday, February 12th, after 
being confined to the house for 
three months. He had been in 
poor health for the last four years. 
Death was due to Bright’s disease 

Mr. Smith was born at Andover, 
January 9, 1850. When a young 
man he went to Dover and studied 
law in the office of James H. 
Neighbour. He was admitted to 
the Bar of this state, June Term, 
1871, and three years later became 
counselor. He first entered in 
partnership with Mr. Neighbour 
under the firm name of Neighbour 
& Smith; took a deep interest in 
local affairs and was a prominent 
member and for a number of years 
elder of the Dover Presbyterian 
Church. In 1886 Mr. Smith, with 
his family, moved to Orange, 
practicing law in New York. He 
maintained the law firm of Smith 
& White until 1900, after which 
time, until five years ago, he was 
a member of the firm of Frazer, 
Smith, White & Seaman. For the 
past five years he has been prac- 
ticing with his son, Albridge C. 
Smith, Jr., at 141 Broadway, New 
York City. 

Mr. Smith was a careful lawyer 
and an excellent citizen, and had 
many friends. 

Mr. Smith’s wife, who was 
Mary Florence Wood, died Janu- 
ary 23d of this year. He is sur- 
vived by three children: Ray- 
mond W. Smith, of Orange; Mrs. 
C. H. Buckingham, of Pittsfield, 
Mass.; Albridge C. Smith, Jr., of 
South Orange. Three grandchil- 
dren also survive him. 


Mr. Aanon E. Jounsron. 


Mr. Aaron E. Johnston, a prom- 
inent lawyer and former resident 
of lreehold, died at the home of 


Jonathan Ackerman, at Farming- 
dale, about noon on Mar. 10, of 
urenic poisoning together with a 
sudden attack of pneumonia, aged 
56 years. 

Mr. Johnston had been in poor 
health several years and for the 
past month had practically retired 
from his profession and begun the 
development of his tract of land 
near Farmingdale. A short time 
before his death he passed into a 
state of unconsciousness, from 
which he did not recover. 

Mr. Johnson held a high place 
in his profession and a few years 
ago became active in_ politics, 
serving two years in the New Jer- 
sey legislature. 

He was a graduate of Penning- 
ton and a member of the class of 
Princeton in 1879, when he gradu- 
ated with President Woodrow 
Wilson, Mr. Justice Pitney and 
Attorney-General Robert McCar- 
ter. 

His birthplace was Howell 
township, and three years ago he 
organized the Howell Society 
with 300 members, of which he 
was president. He was also a 
members of the Asbury Park Elks 
lodge. After he had completed 
his college education he taught 
school at Jerseyville and Long 
3ranch. He studied law in the 
office of Chilion Robbins and 
Acton C. Hartshorne. In 1884 he 
was admitted to the Bar and soon 
afterward opened a law office in 
Freehold. In after years’ he 
moved to the shore and opened 
law offices in Asbury Park and 
Lakewood. A few years ago he 
took into partnership Joseph S. 
Conover, of Freehold, who is still 
junior member of the law firm. 

He is survived by an eight-year- 
old daughter, Marion, and two 
sisters. 





